observations that there were reports of effects at exposures below the Commission hazard
threshold of 4 watts per kilogram and where such reparts suggested "potentially adverse health
effects (cancer) may exist” and references reports of increased cancer risk by Szmigielski
(Biolectromagnetics, 1982) and Chou et al. (Bioelectromagnetics 1992). It is interesting to note
that the above Szmigelski paper was among the Final List of Papers Reviewed for IEEE C95.1-
1991, which only included papers that met the high standard IEEE required of papers to be |
suitable for standard setting. The study by Chou et al.{1992) was noted in Report #85 of the
National Council of Radiation Protection and Measurements ("NCRP") upon which the
Commission chose to be the main basis for its exposure limits. In NCRP Section 17.6.2,
Consideraﬁons For Future Criteria, it is noted that at exposure levels 1/10th of the hazard
threshold of the Comumission that there was over a 3 fold increase in the incidence of primary
malignant tumors.

(2) Also, the National Institutes of Occupational Health ("NIOSH") wrote the |
Commission concerning the adoption of a standard based on a hazard threshold of 4 watts per
kilogram (which is the hazard level of the Commission's present and new rules) that,

“The exposure levels that would be set by the standard are based on only one mechanism
- adverse health effects caused by body heating. Nonthermal biological effects have been
reported in some studies and research continues in this area [NCRP 1986, WHO, 1993]. The
standard should note that other health effects may be associated with RF exposure and that
WMMMM" [Tanuary 11, 1994 letter of R. Niemier, NIOSH to the
Commission, in ET-Docket 93-62]

(3) The International Radiation Protection Association, in its 1988 radio frequency safety
standard which is based upon the same hazard threshold of 4 watts per kilogram and the same
safety factors advised,

“In view of our limited kmowledge on thresholds for all biological effects, unnecessary

expasure should be minimized.” [IRPA, 1988, Additional considerations section]
(4) The Food and Drug Administration ("FDA") reviewed the [EEE C95.1-1991 RF

safety standard (which the Commission has adopted for Personal Communications base stations
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and made effective August 1996 [FCC Rule and Order 96-326, Appendix C: Final Rules §1.1307

(b)(4){i1)] and the FDA gave its comments to the Commission in its letter of November 10, 1993,

. and stated,

“In our apinion, it is unclear whai types of biological effects and exposyre conditions are
addressed by %this standard. For example, very few research studies of long-term low-level
exposures of animals were included in the scientific rationale for the standard, despite the
existence of ammal studies that suggest an association between chronic low level expasures and
acceleration af cancer development. Other studies have been published since finalization of the
standard that %strengfhen this concern.” [FDA letter of Lillian J. Gill, Interim Director, Office of
Science and Technology, Center for Devices and Radiological Health, Nov. 10, 1993 to the
Commission, ET-DOcket 93 -62]

Commjssi‘on may not preempt - for as noted in Verb and in Wright, Congress has not
given any authority to the Commission to explicitly promulgate public “health and safety”
regulations, and this did not change due to the TCA. Indeed, the Commission has noted that,
"EPA [U S. Environmental Protection Agency] is generally responsible for investigating and
making recom;nendatians with regard to environmental issues." [FCC 96-326].

The Co"mmission is referred to the Ad-Hoc Association ex parte submissions in ET-
Docket 93-62 and dated June 10, June 30, July 7, July 9, July 14, July 24, July 31, and August 21,
all in 1997. Th§rein further support is given for denying the CTIA Petition. The Commission is
also referred ta the comments of David Fichtenberg dated October 8, 1997 in ET-Docket 93-62,
"Comments oni some statements in support of, and some statements in opposition to some
requrests in pe@itions for reconsideration (*Ad-Hoc Oct 8 1997 Comments"). The Commission is
especially referred to Item 3 of the ex parte comments of the Ad-Hoc Association dated June 30,
1997 in ET-Do%ckct 93-62, pages 26 to 38, where arguments are given for the Commission's
peremptory po{ver to not have effect, and that "operation" is not among the preempted functions.
Also, also espef;ial]y see the Ad-Hoc Oct 8 1997 Comments that show that the justifications have
not been met far preempting state regulations under consideration in the CTIA petition.

Furthermore, see "The Commerce Clause and Restrictions On State Regulatory Powers,” Chapter
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8, in,Constituitional Law, 5th edition, by J E. Nowak and R.D. Rotunda, published by West
Publishing, Co St. Paul, Minn. 1995 - the cases described‘ here indicate that the -conditiéma are
not present fqir the Commission to preempt state or local jurisdiction moratoria explicitly
established to% study health and safety issues related to issuing permits for radio facilities - sin¢e
Congress has éspeciﬁcally-and explicitly provided in 47 U.S.C. sections 253(b), 332(c)(3) and
332(cK7), anclj perhaps elsewhere in the Act, that zoning and land use regulations (including
moratoria) pelé;taining to public safety and health issues may be addressed by the states and not
~ preempted by %the Commission.
can Baseq! on the "necessary and proper” laws required of Congress, 47 U.S.C.
332(0)(7)(B)(i%v) would appear to be found unconstitutional were it is understood ta include
_preemption of :‘lpublic heaith and safety provisions based upon effects from RF exposure from
Commission Iii:ensed facilities. Since we presume Congress does not make unconstitutional
statutes, it is n&essary to interpret this statute so that the Commission only preempts the
regulations pez%taining to the effects over which it has expertise and authority provided in the
statement of pﬁtpose and function of the Commission in 47 U.S.C. Sections 153, amd 154.
C.3.13 Aniclei 1, Section 8, of the U.S. Constitution lists the powers and duties of Cdngress and
include the poﬁfzér to regulate commerce among the several States. Within this framework
Congress estabiished the Commission, for the purpose, as indicated in Yerb at 1293,

"The Fé‘C [Federal Cammunicaiions Commission] reguiates the frequency, chcmr‘tgl
spacing, andpd%r\ver limitations for cellular telephone use. The FCC also regulates who may
provide cellula}* telephone services and how these service providers must structure their
businesses. Th#refore. the FCC does not have the responsibility for public safety with' regard to
cé[lular telephc;nes as its responsibilities lie in regulating frequency standards.

Also, inéWright, as reported above, that RF standards for power output are set by the
FCC, is "itrelevsam" regarding being able to preempt state health and safety regulations because,

“the Fi (,‘C is empowered to regulate frequencies and power of telecommunications items.
'‘Congress has riaot empowered the FCC to regulate cellular telephones with regard to health
effects and pubi!ic safety "

| 21-



To even further establish this fact, the Commission itself on numerous accasions has notéd
it does not have the expertisé to develop RF health and safety exposure criteria. For example the
Commission has stated,

"In the past, the Commission has stressed repeatedly that it is not a health and safety
agency and would defer to the judgment of these expert agencies with respect. 10 de t,emﬁni_ng
appropriate levels of exposure 10 RF energy.” [see paragraph 28, FCC 96-326, August 1, 1996,
and for a listing of such statements by the Commission see footnote 41 therein]. -

C.3.14 Therefore, if nevertheless, the Commission claims it now does have such peremptaory
authority over health and safety regulations based upon section 332(c)(7)(B)(iv) and-(v), then the
Commission's understanding renders the statute unconstitutional. This is because U.S.
Constitution lists the powers of Congress, as noted above, and then requires Congress,
"To make all Laws which shall be necessary and proper for carrying into Execution rhe:
foregoing Powers, and all ather Pawers vested by this Constitution in the Government of the
United States. or in any Department or Officer thereof.” [Article 1, Section 8]
Based on the Commission's understanding of 47 U.S.C. section 332(c)(T)(BXiv),
Congress has delegated limited and specific authority for the Commission to préempt state-and
local jurisdiction health and safety regulations on a topic about which the Commission has no |
expertise, and no delegated authority to establish peremptory environmental public heaith and
safety regulations - as its functions do not include being an environmental heslth agency -as noted
in Verb and Wright Accordingly, if the Commission's interpretation is followed, then 47 U.S_.C‘.‘ | :
section 332(c)(7)(B)(iv) is unconstitutional because the statute improperly assigns peremptory o
authority over an environmental public health topic to an agency which has no expertise in the
subject and no delegated authority to be responsible for being an environmental health-agax’jcy.
While the National Environmental Protection Act of 1969, 42 U.S.C. Section 4321, et seq.
provides that federal agencies take into account the environmental impacts their actions may have

on the quality of human life, this in no way establishes that an agency has the expertise and i

authority to be an environmental health agency with regard to certain limited public health and

safety concerns.
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C.3.15 Cons{:quently, since there should be a presumption that Congress does not intend to make
unconstitutioéal statutes, it should be assumed that the "environmental effects” intended in 47
U. S C Sectio!h 33 2(c)(7TXB)(iv) are those environmental eﬁ‘écts for which the Commission does
have cxpcmse and has been delegated general authority to implement - that is the env:ronmental
effects which may interfere with the Commission's primary objectxve of assuring no mterferenoe of |
the signals of { pne licensee with others - as so regulate power output and related matters t0 |
achieve this olijective - which was identified in Verb and Wright in the above quotations.
C.3.16 As no;:ted earlier above, there is evidence supporting there is good cause to find the
Commission djpes not have expertise in RF health and safety and therefore cannot preempt state
and local healti!h. and safety regulations more stringent than those of the Commission.. One key set -
of evidence is ’!the many RF health and safety directives and recommendations giveri.to. the
Commission by the federal health and safety agencies, but which the Commission has deniedto
implement, anfi’ moreover, yet claims that it has so implemented [these federal health and safety
agencies being %the U.S. Environmental Protection Ageﬁcy ("EPA"), the Food and Dmg
Administrationé ("FDA"), the National Institute of QOccupational Safety and Heaith (“NIOSH’_‘);
~ and the Occup;tional Safety and Health Administration ("OSHA").
For example: | »
C.3.16.1. Coninmission refuses to adopt the NIOSH directive to keep exposure as low as "
reasonably achxevablc

NIOSH told the Commission that its hazard threshold of 4 watts of RF energy absorbcd
per kilogram ot" body weight (4 W/kg) is a specific absorption rate (SAR) that is

"based Eﬁn only one dominant mechanism - - adverse effects caused by body heating.
‘Nonthermal bti:logxcal effects have been reported in some studies and research canmue.s' in thzs

area. The staridard should note that other health effects may be associated with RF exposure

and thar exposure should be minimized to the extent possible.” [NIOSH letter of January 1 1,

1994 from R. W. Niemier to the Commission in ET Docket 93-62]
Yet while the Ad-Hoc Association petitioned the Commission not to deny this NIOSH'

recommendation but to adopt this above NIQSH directive {see Ad-Hoc Petition for
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Reconsjderation of FCC 96-326 ("Ad -Hoc Petition") at page 18-19, and FCC 97-303 at
paragraph 25], the Commussion has denied this Ad-Hoc Petition request, and yet the Commission
continues to claim “we adopted the RF exposure limits that addressed specific safety matters
raised by these agencies (e.g. EPA, FDA, NIOSH, OSHA). [FCC 97-303 paragraph 39]
C.3.16.2. The Commission refuses to clarify the limited protection of its standard, even though
the Ad-Hoc Association has requested the Commission inform the public of the protection EPA,
NIOSH, and FDA indicate the Commission’s rules provide.

The Ad-Hoc Petition abjected to the Commission's stating,

(1) "We believe that the guidelines we are adopting will protect the public and workers
from exposure to potentially harmful RF fields.* [FCC 96-326 at para.1],

(2) "We believe that the regulations that we are adopting herein represent the best
scientific thought and are sufficient to protect the public health." [FCC 96-326 at para. 168]

Yet consider what the federal health agencies told the Commission regarding standards
based upon the Commission hazard threshold of 4 W/kg and safety factor of 1/10th and 1/50th for
'controlled/occupational' and ‘uncontrolled/general public' exposure:

(1) FDA stated the Commission's limits,

"can induce failures in medical devices that can cause injury or death." [FDAE.
Jacobson to FCC, dated July 17, 1996, in ET Docket 93-62].

Also, dramatic decreases in the "quality of life" can be expected for the growing number of
people who use hearing aids since there is considerable documentation that at levels even 1/100th
of that deemed ‘safe’ by the Commission, that hearing aid interference will be substantial [see Ad-
Hoc Petition at page 16, and footnote 77 therein] Also, see considerable documentation in
H.Bassen, "RF interference of medical devices by mobile communications transmitters." in Mobile
Communications Safety, published by Chapman & Hall, 1997, pages 65-94; here RF interference
with hearing aids, apnea breathing monitoring machines, ventilators and other medical equipment

is documented to occur at Commission allowed levels from cellular base station transmitters, with

an example of an apnea breathing monitor failing due to "mobile communications base stations up

to 100 meters away..." [page 72 of the H Bassen article above].
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Thus, rt is clear that quality of life for the growing retired population and others using
hearing aids wxll likely be adversely affected by the Commission’s expasure criteria.

{2) FDA said,

"we did not believe that ANSI/IEEE (95, 1-1992 addresses the issue of long-term,
chronic exposti:res to RF fields" [same letter by E. Jacobson].

The above FDA conclusion also ‘applies to the Commission's limits, since the
Commission's RF limits are based upon ANSIIEEE C95.1-1992 and that of the National Council
for Radiation ?roxection and Measurements ("NCRP") 1996 [see footnote 1 of FCC 96-326],
both of which itio not address chronic exposure to RF fields and so both share the same
uncertainty noted by FDA.

Also, régarding ANSI/IEEE €95.1-1992, which also applies to the Commission’s limits,
FDA reponed,é "it is unclear what types of biological effects and exposure conditions are
addressed by t:be standard.” [FDA letter of L.Gill to the Commission dated Nov. 10, 1993 in ET.
Docket 93-62 ;md attached to Comments of the Ad-Hoc Association in this Supplemental
Pleading regarding FCC 97-264.

3) NIOSH - see NIOSH commerits abave on limited protection provided by the
Commission's hazard threshold and need "to minimize exposure to extent possible."

(4) EP&A noted to the Commission that the Commission's hazard threshold of 4 W/kg only
protects againsét thermal effects [as noted by NIOSH], and that adverse effects (cancer) have been
observed belovi( .the Commission's hazard threshold [see EPA letter of M. Oge to FCC dated Nov.
9, 1993; and se;e the N. Hankin letter of October 8, 1996 to David Fichtenberg - both in ET-
Docket 93-62, and tiled with Comments of Ad-Hoc Association in this Supplemental Pleading
cycle regardiné FCC 97-264). A further letter dated January 17, 1997 from EPA M Nichols to
the Commissioih confirmed N. Hankin's comments above correctly construes the EPA
Administrator's position - as is clear from the her report that "Ar. Hankin's response has been
incorrectly coﬁs:med as a departure from the Administrator’s position in July (1996)."

Yet the Commission continues to state,
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"We believe that the guidelines we are adopting will protect the public and workers from
exposure to potentially harmful RF fields," [FCC 96-326 at #1), yet none of the federal health
agencies have ?iven this evaluation, and indeed have indicated otherwise as noted above.
C.3.16.3. Thd Commission has made most of the public areas of the nation subject to the
'occupational/éomrolled’ levels which for the public is 5 fold the levels recommended by EPA.
This occurred due to the Commission's refusing to adopt the time averaging provisions of the
EPA reconundjnded NCRP 1986 section 17.4.3, even though the Commission claims it does
follow that section, and states,

“A ccor;dingl_ v, as recommended by the EPA we are adopting exposure limits for field
strength and Wer' density based on those recommended by NCRP for frequencies from 300 kHz
10 100 GHz... [see FCC 96-326, para. #28]".

Yet, tﬁé RF NCRP 1986 standard Section 17.4.3 specifies that general population
exposure limitg equal to 1/5th of that for occupational exposure should apply for expasures
averaged overi30 minutes. It also states,

"At thé same time, the 30 minute-time-averaging period is responsive to some special
circumstances;_ for the public at large. Examples are transient passage by the individual past
high-powered RFEM (radiofrequency electromagnetic) sources, and brief exposures to civil
Ie!ecommum‘ce;zﬁons systems.” [NCRP section 17.4.3, 1986]

Thus, NCRP 1986 puts the burden on the telecommunications operator to assure that the
public passes né;uickly enough through high RF exposed areas so that the average of 30 minutes of
exposure still t:loes not exceed 1/5th of that for the occupational exposure.

Mor-eofver, EPA told the Commission to adopt the NCRP standard, except for some
elements relatgd to shock and burn. [letter of M.Oge noted above].

Also, the Commission has stated, "We are adopting exposure limits for field strength ayid
power density based on those recommended by the NCRP ..." [FCC 96-326, para #28}

Furthermore, EPA stated,



"We strongly disagree with the use of the concepis of control and awareness...awareness
in a controlled environment can vary from complete knowledge to almost no knowledge..."”
[above letter of M. Oge] |

Also, the Commission noted that NIOSH stated, "that where there is any question about
exposure category, the more conservative uncontrolled criteria should be used.” [FCC 96-326,
para #40]

Yet, in spite of all of the above, the Commission nevertheless has allowed that in public
areas in which the public may be in “fransient passage” - which includes almost all public areay
in the nation, exposure levels may be set at the 5 fold higher occupational/controlled level, and
the Commission has stated for its ‘occupational/controlled’ RF exposure limits,

"Limits for occupational/controlled exposure also apply in situations wher an individual
is transient through a location where occupational/controlled limits apply provided he or she is
made aware of the potential of exposure.” [see Note 1 to Table 1 of 47 CFR section 1.1310].

Thus, in contradiction to (i) NCRP 1986 sec. 17 4.3, (ii) the above EPA recomfnendation
to use NCRP 1986, and (iii) the EPA strong disagreement that exposure limits depend only on
awareness, (iv) in contradiction to the Conunission's statements about following NCRP 17.4.3,
and (v) in contradiction to the NIOSH directive,

"that where there is any question about exposure category, the more conservative
uncontrolled criteria should be used.” [FCC 96-326, para #40]

nevertheless, the Commission is doing otherwise, and has adopted a provision that may
allow the bulk of our public areas throughout the nation, thrﬁugh which people may be in
“transient passage”, to be subject to 5 fold higher RF exposure than was intended by NCRP 1986.

Not only did the Commission deny the Ad-Hoc Association request to follow the EPA
recommended provisions of NCRP 17 4.3 [see Ad-Hoc Petition at item 21, page 16] #nd the
NIOSH precautionary directive above, but in denying this Ad-Hoc Association request, the
Commission claims incorrectly, ‘

"The guidelines and rules we adopted in the Report and Order [FCC 96-326] addressed
the concerns raised by the health and safety agencies..." [FCC 97-303, para. #30]
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C.3.16.4 The Commission denies the Ad-Hoc Association request that the Commissions rules
include OSHA rexjuired elements of an RF safety program. |

In its "General Comments" NIOSH emphasized to the Commission that its proposed
standard, |

';pravides minimal guidance on control measures, appropriate medical surveiliance,
training, or hazard communication.” [NIOSH letter of R. Niemier noted above].

Also, OSHA told the Commission to,

"requit?é its applicants to implement a written RF protection program which
a'ppropriatdy ;:xdcb'esses traditional safety and health program elements including training,
medical monitoring, protective procedures and engineering controls, signs, hazard assessmenis,
employee involvement, and designated responsibilities for program implementation;" and that
the effect of such a program be that "persons exposed above the uncontrolled environment
criteria would be protected by a prégram désigned to mitigate any potent:‘ql increase in risk."
[OSHA letter of March 1,1994 to FCC from S. Mallinger,in ET Docket 93-62, and attached to
Ad-Hoc Comments in this Supplemental Pleading regarding FCC 97-264j.

Yet, the Commission has refused to put any of the above provisions into its rules, and
provides only that to be subject to higher levels of exposure & worker must be "fully aware of the
porential for e.;tposure and can exercise control over their exposure." [Note 1 to Table 1 of 47
CFR Section 1.1310}

While the Ad-Hoc Association had asked that the Commission include the above OSHA
elements and their objective as shown above, it refused to do so. In the Commission's rules or
OET Bulletin 65 is there no provision for medical monitoring, no provision for a written RF safety
program, no provision for designated program responsibilities, and no mention that the impabt:of
the program stu-Id be to mitigate increased risk. There is only mention of using warning signs,
optional protecfive clothing, controlling length of time of exposure - all pravisions only to be

applied to assure that 6 minute averaged maximum limits are not exceeded. This is not sufficient

to do what OSHA directed. Furthermore, OSHA's August 2, 1996 letter to the Commission

stated the Commission's limits only "would be apprapniate in a comprehensive RF protection
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program, and part of an employer's overall safety and health program.” But since the Commission

has not requirted the elements, given above by OSHA, be listed for inclusion ini a comprehensive

program, a careful reading of the OSHA response indicates that it cannot support the

Commission'si limits due to the lack of the needed RF safety program which OSHA required as a

condition for iallowing the Commission's limits, and such an RF safety program having the effect

that the incrcsésed risks from such limits could be safely mitigated.

C.3.16.5 The& Commission has not made any reasonable provisions to assure out-of-compliance

conditions a‘re% detected _ ‘
 Inthe tommission's Final Rule, the provisions indicating when a routine evaluation is

required to deitermine if there is and out-of-compliance condition completely ignores the

proximity of inearby buildings to towers or other structures that are over 10 meters high and

that are not residences or workplaces (e.g. street lights, telephone and electric utility poles, street

signs, billboarciis, etc.). Thus, a 4 story apartment or office building may be only a few feet from a |

powerful 35 fdot high transmitter and no evaluation for compliance is required. [see Section 47

CFR Section 1 1307(b)(1) Table 1 - found in Appendix A of FCC 97-303]

Moreo{xer, even if the total sum of output power in an area is high and causing an out-of-
compliance coti\dition, still there may be no requirement for a routine evaluation. This can ocour if
many operators share a single tower, rooftop, or side of a building, or are close to nearby
buildings also wivith transmitters, if the transmitters "owned and operated” by gach operator mest
the criteria for :';'not having to be evaluated for an out of compliance condition, then no evaluation
is required reg;.rdlcss of the total sum of output power for all of the transmitters in the area. [see ’

FCC 97-303, p“_ara #76]

Thus, the Commussion has not adequately provided for detecting some of the major ways
out-of complial}’me conditions may occur. 47 CFR §1.1307(p) allows for interested persons who
believe that oui: -of-compliance conditions are occurring to petition the Commission for a review

of the matter and possibly to require an environmental assessment. However, on a practical level,

it is unclear whether this will address the need. "Interested persons" may not have the resources

to identity the fotal power output from an area, and/or to measure and demonstrate evidence of
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likely being out-of-compliance. Since the Commission presumes categorically excluded facilities
are in compliance, it is unclear on a practical level that the circumstances rioted above that may
cause an out-of-compliance condition will be identified by "interested persons” and sufficiently
documented to lead to the decision of requiring an environmental assessment.

Thus, it appears that the Commission has not adequately provided for adequately
identifying out-of-compliance conditions. |
C.3.17 Thus it appears that the Commission has not issued limits that appropriately follow the
recommendations of the federal health agencies, do not provide protection from interference to
hearing aids and sensitive medical devices (which more frequently are found in residential
settings), and do not adequately provide for routine evaluations that will detect out-of-compliance
conditions. This demonstrated lack of expertise to assure the public health and safety is protected
supports the conclusion that to give to the Commission preemption authority over public health
and safety regulations of local jurisdictions would be an improper delegation of authority by
Congress, as Congress is authorized only,

"To make all Laws which shall be necessary and praper for carrying into Execution the
Joregoing Powers."

The above requirement protects public health and safety protection regulations of States
from being preempted through the Commission's issuing RF exposure public health and safety
related rules which in significant ways are (i) contrary to the recommendations and findings of the
federal health agencies, (i) allow exposures which could cause death (due to failure of medical
devices exposed to base station transmitter), (iii) and do not adequately assure out-of-compliance
conditions are detected. H

The abﬁve public health and safety protections are provided by either (i) correctly
interpreting that the "environmental effects" in 47 U S.C 332(c)(7)(BXiv) only pertain to effects
over which the Commission has expertise. € g. related to interference with broadcast
transmissions; or (i) if the Commission's interpretation is followed, then the statute is

unconstitutional because such an interpretation would place the power to set peremptory
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regulations on health and safety by an agency without the expertise to do so, or the delegated
authority to be a health and safety agency.

That rules with significantly adverse effects may occur when an agency does not have‘ the
appropriate expertise and authority is demonstrated in the examples in 2.5 above. Therefore, the
Commission should further find that based on Yerb, Wright, and the other arguments above, that
it cannot preempt when moratoria are based upon a bona fide need to determine appropriate
regulations pertaining to RF health, safety, and quality of life considerations, especiaﬂy when
these considerations primarily pertain to the "operation” of any radio facilities.

Therefore, when the Commission establishes procedures and rules for processing disputes
arising out of and properly based upon 47 U.S.C. 332(c)(7XB)(iv), the Commission the
procedures should require that relief from disputes arising out of state or local jurisdiction bona
fide health and safety regulation of the placement, construction, modification, or operation of
personal wireless service facilities should be addressed to the court of competent jurisdiction,
since the ‘environmental effects' which the Commission may preempt are only those over which it
was explicitly granted when statute stated the function and purposes of the Commission and
established the Commission's area of expertise - which does not include authority and expertise in
health and safety regulation.

C.3.18 The TCA specifies that there should be "No Implied Effect,” and states,

"This Act and the amendments made by this Act shall not be construed to modify, impair,
or supercede Federal, State, or local law unless expressly sc provided in such Act or amendments,
[TCA, Section 601(c)(1)] Please note that Paragraph Tiv-v

(i) does nct expressely indicate that it pertains to preempting health and safety hazards;

(i) does not expressly indicate that it expands the jurisdiction and functions of the |
Commission to include setting preemptory health and safety regulations;

(iif) does not expressly indicate that state regulations to protect the public safety and

welfare which TCA section 253(b) protects from Commission preemption, is nevertheless

preempted by language in Paragraph 7iv-v,



(iv) does not expressly indicate that regulation of the "operation” of personal wii‘eless
gervices is among the list of functions which the Commission may preempt, but rather would be
among those regulations subject to review by courts of competent jurisdiction as. provided by the
intent of Congress in 47 U.S.C. 332(c)(7) provisions; and especially does not expressly indicate
that operatlon regulations to protect the public health, safety, or welfare are preempted.

Moreove, the Joint Explanatory Statement regarding 47 U.S.C. 332(cX7) expllcxtly states
that 'safety concerns' may be taken into account, and that decisions of what uses may bie allowed

in different zones may be based upon such safety concerns, and states,

"The conferees also intend that the phrase "unreasonably discriminate among provigers of

functionally equivalent services "will provide localities with the flexibiltty fo treat facilities that
create different visual, aesthetic, or safety concerns differently to the extent perm1 wted under -
géneralb' applicable zoning requirements even if those facilities provide ﬂmctionallji.equivalem
services." [Conference Report of TCA, Report 104-458, page 208]. However, in the same -
Conference report section, when discussing the Commission's preemptory authority, there is no
mention made of 'safety concerns,’ further supporting the claim that Congress did not intend'fbvr
the Commission to become established as a health and safety agency with preemptory authority-
over safety concerns, including health and safety concerns due to RF éxposurc.- , |
C.3.1:9 An es';ablishcd history of judicial precedent finds that unless Congress expreésly- preempts
state or local health and safety regulations, that the Courts will not read an implied -inteht by

Congress to do so, and indeed are very reluctant to do so.

Congress has not explicitly precmp,ted' state or local "operation” or regulation of
_"plic’e‘ment, cbnstruction, and modification" for the purpose of proﬁecting public safety and
" welfare |
It has been noted that “Congress does not cavalierly preempt all state law causes of
action.” [Medtronic, Inc. v, Lohr, U.S. 116 C.Ct. 2240, 2250 (1996)]. Also, "there is a strong
presumption that Congress must affirmatively oust or divest state courts of jurisdiction avér a

Jederal claim” [Grotemeyer v. Lake Shore Petro Carp. 235 TIl. App. 3d 314 (1st Dist. 1992]."
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Consider that "Congress can assert exclusive power ¢ither by explicit statuary language
or by regulating matter in such detail as to leave no room for state involvement.” [U.S.C.A.
Const.Art. 6.c12} However, we see above that not only have the courts found that the
Commission does not have peremptory authority regarding heaith and safety matters [noted in |
item 3.5.1 as per Verb v. Motorola and per Wright v. Motorola], but that in Sec. 253 of the TCA,
Congress explicitly gave authority to the states to regulate for the purpose to "protect.the public
safety and welfare "

C.3.20 Arguments are invalid that claim the preemptions under discussion here are needed so
that 't'hé will of Congress will not be frustrated or that the intent of the TCA is to completely
"accupy the field" of regulations pertaining to health and safety. This is clear since Congress .
placed a newly added statute, Section 253(b) in TCA to indicate that even when state ieguldtions
create "barriers to entry,” still they are protected from Commission preemption if such |
regulations are to protect the public safety and welfare. Furthermore, the Senate/House Joint
Conference, no doubt upon consultation with the President, decided to remove "operation” from
the House version HR 1555 of the TCA; this removal of "operation” indicated an intent by
Congress that all disputes over state or local jurisdiction regulation of the "operation” of personal
wireless service facilites be reviewed by the courts. Thus, consistency of jurisdiction for state or
local regulation of personal wireless service facilities appears to be the intent of Congress; thus“
Congress intended that all operation regulations of personal wireless service facilities be sub‘jaci-to
review only by the courts regardless whether these operation regulations were pertaining to the
noise of electric generators, the times when scheduled equipment maintenance can occur in
residential neighborhoods (so as not to disturb residents), or allowed RF exposure le&els during
operation.
'C.3.21 The courts have ruled that in a subsequent rulemnaking or other decision makirtg, t-hé
'Commission may reverse or otherwise significantly change its past decisions, the only requirement
being-that a logical reasonable rationale be given. Accordingly, while the Commission has found
in its Final Rule in ET Docket 93-62, given in FCC 97-303, that in some circumstances it may.
preempt the "operation” of personal wireless service facilities; it is hereby seen that the court-s._
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allow for the Commission to also change its decision. Below are given some reasons for the
Commission ta so change its decision on this matter.
C.3.22. Arguments pertaining to whether the Commission may preempt "operation"
C3.22.1 In the Commission's Second Memorandum Opinion and Order, FCC 97-303, reléascd -
August 25, 1997, the Commission discusses, in paragraphs 78 to 90, the question of whether fhe :
Commission has authority to preempt "aperation” of personal wireless service facilities on the
basis of the environmental effects of radiofrequency emissions from such fwﬂitim. ' |

The Commission correctly noted (in para. 84) that David Fichtenberg (Fichtenberg)
opposes the prbposal of Ameritech to preempt the .ope:ation of personal wireless service facilities, :
and that Fichtenberg justifies the legal basis for such opposition in part by noting that while the_
House version of the Telecommunications Act, HR_ 1555 does provide for "operation” among
the list of preempted functions, that in the Joint House/Senate conference report this function is -
removed. Accordingly, Fichtenberg argues that the Conference Report explicitly;dddresed the
matter and that Congress was sensitive to many constituencies and decided to make a compromise
which included explicitly removing "operation” from the list of preempted functions. Thus, not
only is the term "operation” absent in the final Telecommunications Act of 1996 (TCA), but one
cannot argue this was an oversight, but rather that Congress did not intend for the Conlmission‘to
preempt opera;ion of transmitting facilities on thc basis of 47 U.S.C. 332(cX7)(B)(iv) and (v).

The Commission then reports Ameritech's disagreement with the above logic, stating,

"The Iibtirations on the role and powérs of the Commission under this subparagraph
relate ta local land use regulations and are not intended to limit or affect the Cammission s
general authority over radio telecommunication, including the authority to regulate the
construction, tizodtﬁcation, and operation of radio facilities.” [TCA Conference Report at page
209] Ameritech then argues, "this lamguage clearly indicates that Congress recognizes the
" Commission's plenary authority over the operation of radio facilities and intends that the FCC
continue to exér‘cise this quthority without imitation. Ameritech contends that this language
‘suggests that the word "operation” was merely deleted because it was superfluous."” [FCC 97-303
at para 84, based upon Ameritech Reply at page 2‘citin‘g Cﬁnfercncc Report at 209].
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The: Comm:ssmn then reports that the Electromagnetic Bnergy Association (EEA) "agrees |
that, under the opposing commenter's interpretation, o locality could not prevent the siting and

cansh-uctzon ' of an FCC-licensed facility but could, nonetheless, prevent its operation.

According 0 EEA, 1his would be a cumplete evasion of Congresses mandate Jor preemption of

the regulancm of RF emissions.” [FCC 97-303 para 85, citing EEA Reply to Opposition at 5],

In its Decxsxon, the Commission states,

"we agree with Ameritech that Congress did not intend to prevent the Commission from
preempting -ﬂ'ﬂle and local regulations concerning the operation of facilities simply by deleting
the term OPe' ation” from the final version of Section 332(c)(7). On the contrary, Congress
mude it clear in the Conference Reporr, that enactment of Section 332(c)(7} of the
C ommumcatmns Act was not meant to affect the Commission's general authority to regulate the
operation of radio Jacilities. We find that the alternative reading is illogical and would render
the statute useless and produce absurd results which Congress could have not intended,
Therefore, we will continue to consider requests Jor relief of state and local government actions
that prescribe @r' restrict the aperation of personal wireless facilities pursuant to the authority
granted to the (Tommission by Congress in Section 332(c)(7)." [FCC 97-303 at para. 89]
C.3.22.2 The éCommission has overlooked or misunderstood considerations when it justifies that
Congress inten%lcd to preempt "operation” in Section 332(c)(7)
C.3.21.3 Ameritech's citing of the Conference Report section above [Conference Report at 209]
i§ irrelevant to :{he question at hand. That Congress intends for the Commission to have general
and plenary authority over the construction, modification and operation of radio facilities is not
being questionéd. Rather the question is whether that authority extends to preempting state and
local j,urisdictiorin requirements that are even more stringent. Based on the logic of Ameritech, the
general authoriéy of the Commission over the construction, modification, and operation'of radio
facilities extends to preempting any state or local jurisdiction authority, whatsoever, over these
functions. However, the Joint Explanatory Explanatory Statement in the Conference Report
states concernirig Section 704 of the TCA that, except for provisions in 47 U.S.C.
332(c)7)(B)(iv) that,
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"Any pending Commission rulemaking concerning the preemption of local zoning
authority over the placement, construction, or modification of commercial mobile services
(CMS) faciltties should be terminated,”

This :fmost clearly indicates that the "general authority" noted, as above [in the Conference
Report at paée 209] and in this same Section 704, does not at all imply that this authority aliows
preemption of local zoning authority of any of the functions named as within the "general
authority* ofthe Commission; for Congress is stating just the opposite. That is, while the
Commission has "general authority" over the construction, modification, and operation" of radio
facilities, it has only very limited authority to preempt local jurisdictions setting more stringent

requirements in its local zoning and land use codes Therefore, Ameritech's bringing this "general
authority” cited in the Conference Report as a justification for a specific preemption of
"operation" is'irrelevant to the question at hand.

What Meritech must show, but did not show, is that Congress intended to include
"operation" arﬁong preempted functions of "placement, construction, and modification” given in
Section 332(c)(7)(B)(iv). Then, without any rationale or justification, Ameritech proclaims that
"operation” was “superflucus.” Considerations of where a wireless transmitter is placed and how
it is built, is distinctly separate from regulating its operation once it is built. While there is some
relationship beiween exposure and placement and construction it is not a strict one. For example,
if the RF expos;ure limit in-an area i8 a given valug, then an operator (i) may seek to place a
transmitter a given distance from populated areas; or alternatively, (ii) place the transmitter near
populated area:%; but at a height sufficiently above nearby buildings so exposure will be low; (iii) or
the operator méy reduce the power output from the transmitte (iv) or the operator may keep the
height and pov\;er the same, but use a series of directional transmitters, so that nearby buildings in,
perhaps just on%r: direction from the transmitter, do not receive excessive exposure.

Moreover, the Commission has stated that "The exposure levels measured at ground level
around typical Eellulm towers are hundreds or thousands of times lower than the above limits.
[FCC Cellular 'i‘elephony Facts, Version December 1994, copied from FCC Web site on
February, 18, 1997].
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Thus, a local zoning or land use requirement that the facility operate so as not to cause the
RF exposure of the public to exceed a given value does not necessarily directly impact the
placement, construction, or modification of "typical” personal wireless service facilities.
Furthermore, were levels such that RF limits may play a fiactor, it is seen there are many
alternatives an operator can chose so that the facility is placed and constructed meeting only
Commission requirements, but will operate within local zoning and land use requirements.

Finally, Ameritech argues against itself when it states that "operation” was removed
because this word Was superfluous. For if "operation” is superfluous, then why did Congress also
leave it in as part of the list of function among the "general authority” list Ameritech cites? Is
Ameritech suggesting that Congress removed a "superfluous” word, and yet eleswhere in the
same section left the word in? And all this while the House and telecommunciations operators-
were likely urging the word "operation” stay as in the House verion (H.R. 1555). The answer is
clear ~ Clearly, Congress intended to remove "operation" from the list of preempted functions,
and not because the word "operation" is superfluous. ' ;
C.3.22.4 EEA is in error when it claims in its reply comments, as reported by the Commission
that, "under-the opposing commenters interpretation, a locality could not prevent the siting and
construction of an FCC licensed facility but could, nonetheless, prevent its opcration.”. {reported
in FCC 97-303 para. 87], and appears to have overlooked some of the key provisions of the
Communications Act as amended by the TCA. For example:

47 U.8.C. 332(c)(7)(B)(i)(11) requires that local zoning and land use ordinances "shall not |
prohibit or have the effect of prohibiting the provision of personal wireless services,” and if local :
jurisdiction rules on exposure are so stringent that such prohibition actually takes effect, then
332(cX 7XBX(v) provides for redress from a court of competent jurisdiction - the solution
provided by Congress. -

Thus, EEA in suggesting that an operator could place and construct a facility, but not be
able to operate it, is incorrect, because a pervasive ordinance having the effect of prohibiting all
such operation would violate 332(e)(7)(B)()AID) above, and such ordinance would be set aside by @

the court of competent jurisdiction, as provided for by Congress in Section 332(c)}7XB)(v). :
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C.3.22.8 Fihally, let the Commission consider its own decision in this matter. As noted gbove,

the Commxs#non concluded the reading by Fichtenberg "is illogical and would render the statute
useless and ?roduce absurd results which Congress could not have intended, ” [FCC97-303, para
89]. |
How&‘!:ver, the Commission appears to have overlooked that Congress specified that if any .
local zoning cZ)r Jand use action has the effect of prohibiting personal wireless services, then
redress can be sought in a court of competent jurisdiction, This applies both to any local
jurisdiction RF exposure criteria that may be established, and applies to any moratoria to study:
and detemune what RF exposure levels should be, how to monitor them, and how to monitor
possible healtl_x.eﬁ‘ects. Should any such moratoria exceed what any party considers reasonable,
then redress due to a "failure to act" can be sought from a court of competent jurisidiction as
Congress proi‘\(ided- in 332(c)(NB)(V).
Thus, ;C.'ongress decided that local zoning ordinances cannot prevent personal wireless

services facilitles from being placed in any type of zone, residential or commercial, because of RF

~ environmental effects. However, it is also clear that Congress made some compromises. By

removing the "Eoperation“ preemption from the House version HR. 1555 and keeping in the
provisions that% local zoning cannot prohibit or have the effect of prohibiting personal wireless
services, Cong}ess has said that states and local jurisdictions must allow personal wireless service
facilities to be é)laced and built, but that local zoning ordinances can still regulate how these
facilities operaie - except that the impact of such local zoning cannot be 30 restrictive as to
prohibit or havla the effect of prohibiting personal wireless services networks - and that should
such prohibits #)ccur then, other than provisions in 332(c)(7)(B)(iv), "the courts shall have
exclusive jurisciiction over all other disputes arising under this section - and clearly the existence
ofa moratoriur%n has been a cause for dispute.

This abiwc interpretation seems logical, consistent with the straightforward wording of the
text, oonsistent;with Congresse's removning "operation" from the preempted functions, and
clearly does not produce "absurd results,” but rather seems to strike the balance that Cbngress

intended - to make sure such facilities can be placed wherever permitted by the Commission. But
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their operation may still be regulated by local jurisdictions, but only in a limited way, for
limitations in 332(c)(7)(B)(i}I and II) apply to and force local zoning and land use ordinances to
nevertheless allow personal wireless service networks to operate - thus limiting the extent which

they can be regulated by such local zoning authority.

Moreover, that Congress was ready to have states and local jurisdictions establish
regulation of the operation of telecommunications facilities, including the setting of RF health and
safety exposure limits can be seen from provisions in 47 U.S C 332(c)(3) for mobile services and
47 U.S.C 253(b) for telecommunications services in general. Specifically, in 47 U.S.C. 332 which’
addresses Mobile Services, regulation of State Preemption by the Commission is proscribed in 47
U.S.C. 332(c)(3) and states,

"...no State or local government shall have any authority to regulate the entry of or the
rates charged by any commercial mobile service, except that this paragraph shall not prohibit a
State from regulating the other terms and conditions of commercial mobile services."

Thus, states are allowed to 'share authority' with the Commission, and the preemption
authority of this paragraph is strictly limited, and excludes regulation of the operation of
commercial wireless services and other conditions of commercial wireless services not preempted
in section 332(c} 7)}B).

Thus, it is seen that Congresses noting the ~general authority” of the Commission over the
construction, modification, and operation of radio facilities is, and must be, seen as an authority
shared with States, at least under the provisions of section 253(b), 332(c)(3), and 332(c)(7)(3).
This further illustrates that Ameritech's observation of the "general authority” noted by Congress
is in fact irrelevant to the question of the question of whether "operation” was preempted. For by
Ameritech's logic Section 253(b) would not exist since it provides that requirements imposed by
states to protect the public safety and welfare (for at least non-personal wireless service facilities)

may not be preempted by the Commission - which is contrary to the logic Ameritech derives from

Congresses "géneral authority” of the Commission noted in the Conference Report at page 209,

-39.



Theréfore, when the Commission suggests that based on the reading of the Ad-Hoc
Association the results would be both illogical and absurd, it appears that Congress did not think
s0. But rather Congress intended that disputes over auy state or local jurisdiction regulations of
the operafion; of personal wireless service facilities be reviewed by the courts -whether the
regulation be over the operation of noise from electrical generators, times for servicing
traﬁsmitters located in residential areas, or amount of RF exposure to be permitted when the
transmitters are in use in residential, commercial, mixed-use, and other zones. Thus, Congress
sought consistency, and sought that any regulation of the operation of these facilities be reviewed
by one authoﬁty - the courts. The Commission cannot read into and turn upside down through
implications aﬁd suppositions what Congress has expressly removed from Commission authority.
Moreover, concerning regulations based upon bona fide health and safety concerns, the
Commission cannot ignore the long established judicial history which finds impermissible td
preemption of state and local health and safety concerns without clear intent by Congress -
especially in the TCA where Congress has made more explicit the rights of states to regulate to
protect public safety and welfare,

Accordingly, if the Commission finds the above reasdning of Congress illogical or absurd,
then the Commission should advise Congress of the changes to be made in statute. Unitil then the
Commission must follow the law and not change it. Therefore, as the Commission is devéloping

procedures and rules for reviewing potential violations of 47 U.S.C. 3‘32(0)(7)(3)(i§), the |
procedures should state that disputes pertaining to the op#ration of these facilities, whether such
disputes occur during proceedings addressing a land use penmt req.hest or after the permit is

given, in any case such relief concerning such disputes is to be sought from the courts.

D. Courts determine when conditions apply for relief to be sought from the Commissien

Courts of competent jurisdiction may rule on whether a pariy to a dispute inappropn’ntély_
sought relief from the Commission under 47 U.S.C. 332(c}(7)BXiv)-(v). This ruling can be

made when a state or local jurisdiction receives notice from the Commission of complaint of such-

a party, and may then apply to a court of competent jurisdiction to rule that it has jurisdiction.
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Commission rules should provide that when such a determination is made by a court cf competent
jurisdiction that the Commission will ailow the dispute to proceed through the courts,
E. Fear of adverse effects is not an environmental effect, and regulations based on it may
not be preempted by the Commission
E.1 State and local jurisdiction decision based upon public opinion and public fears about
potential advérse health and safety eﬁ‘ects from RF exposure do not qualify as being made "on the
basis of the eﬁvironmental effects of radio frequency emissions” since sﬁch fears may exist without.
any actual en'irironmencal effects occuring, The Congressional statute is referring to state and
local regualtién that is based on the assertion of the existence of certain environmental effects,
direct or indirect, and that the regulation is based upon such asserted actual effects.
E.2 A useof land, even near that of another party which causes that party a legitimate and
reasonable "fear of injury” has been found by the courts to be a "taking" and requiring |
compensationlunder the 5th amendment. Thus, evidence of a possible unconstitionél action must
be allowed in proceedings.
F. The Commission should only rule on whether a justification should be set aside, and then a
court of competent jurisdiction could decide a matter on the remaining evidence. Shoud the
Commission preempt a regulation, a court of competent jurisdiction could re-instate it as long as
it showed that the justification was outside the scope of the matters the Commission could reviev\}.
Furthermore, any Commission rules must recognize that states and local jurisdictions may
seek redress from the court of competent jurisdiction to rule whether or not the Commission has
sought to rule on a matter that is beyond its suthority given in Paragraph 7, such as regulating
compliance. That is, the courts were given the wide general authority to rule on disputes over
land use or zoning related decisions to act or failure to act (as in moratoria decisions), and only
for a very limited scope was the Commissibn given authority to settle disputes - hence; by 'default’
whenever theré is uncertainty as to whether a dispute falls within that of the courts or that of the

Commission, it should be the court of competent jurisdiction to decide as it was given the
broadest authority by Congress, and should be considered the competent authority whenever

there is a dispute over jurisdiction to decide a question.
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G. The Commnssnon must make its decisions based only upon Justifications given, and may not
speculate on’how much of the evidence in the record affected the decison. To do dtherwise
would be an unconstltutlonal act violating due process and the 10th amendment, as it is the right
of states to dctenmne the justification for their judicial decisions.

H. The Commlssxon May not preempt agreements made by private entities, but only by
governments and their instrumentalities, which exclude private entities - any forceful ‘taking’
would be protected by the 'due process' provisions of the Sth amendment.

L 12 For gqneral public/uncontrolled conditions, an 'interested party’ is any party asked to
participate by ifthc:»se living or working near a site or who are faced with similar concerns as at a

disputed site, and as such are legitimats intervenors.

J. FCC's proﬁosals for compliance are not adequate because there is no means of relief of false

certification, cities and counties do not have the funds to prove false statements. Those who
provide or who benefit from and pay for the service should be the ones to pay to assure
compliance is met, not the public (i.¢. not governmental agenicies) - this is the recommendation of

the LSGAC.

K. Other rcasqins why evidence of potential adverse health effects should be permitted in
proceedings im%rlude:

Doing 6therwise is contrary to Due Process and Freedom of Speech. Since the FDA says
FCC rules can ti':ause death due to RF interference and that there are other health effects observed,
and since the aéﬁon of a zoning or land use proceeding not only includes approval or disapproval,

but also, ﬁndinés of fact, therefore, the presentation of such information will facilitate local or

- state action to ninitigate effects. Findings of fact are relevant for making those affected aware of

patential adversje effects, effects on property values, and denial of such evidence may adversely
affect subsequent tort claims. Due process requires that those affected by a decision be made
aware of the passible effects, and requires the local jurisdiction being made of the effects so it can

take appropriate actions to protect residents, office workers, and property values should the site
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be approvcd;: Freedom of Speech includes being able to speak in the relavent forum which is as

described above.

L. Per Conu'mssnon request to know how long it takes to process s permint (FCC 97-303, para
#138), know* 1hat it took from about seven months - from about August 1, 1996 to February
1997, to post notices, get comments, make a recommendations, have a hearing, prepare a
recommendation, hear an appeal, and then go before the full City Council. [see City of Seattle

Council File number CF 301494

M. Per FCC 97 303, para. #139 - to the extent that the Commission has authority under a
nonsntunonaily valid statute, it may preempt only when a court of competent jurisdiction
determines Commission review is needed. Section 704 gives unlimited authority for zoning and
land use decisions, with the exception of that given in (7)(iv)-(v). Yet there is a question of
whether a deci}sion is based at all on conditions provided for in (7)(iv)-(v), and if so, if to an
extent that it w_ould affect the final outcome. Where the Commission to make such decisions this:
would turn the% statue on its head, therefore, upon receiving notice of complaint from the
Commission, thine local authority may petition the court of competent jurisdithe court of local
jurisdiction needs to determine that (7)(iv)-(v) applies, will have a substantive effect on the

decision, and so seek Commission review.

N. The Commission asks how it should define regulations based "directly or indirectly" on the
environmental éﬁ'ects of RF emisstons."

Electnc power decisions determine that public opinion need not relate to actual cﬂ‘ects
Statute is speciﬁc in referring to regulations based on actual environmental effects. Public opinion
ts not an enviroi{nmental effect, direct or otherwise. Since the Commmission and industry finds that
rules protect the public health and that there are no environmental effects that merit concern, then

it is clear that adverse public opinion, in the Commission's view are not based on actual



